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ENGROSSED SUBSTI TUTE SENATE BI LL 5299

Passed Legislature - 2003 Regul ar Session
State of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By Senate Commttee on Technology & Conmunications (originally
sponsored by Senators Stevens, Reardon, Esser, Finkbeiner, Johnson
and T. Shel don)

READ FI RST TI ME 02/ 07/ 03.

AN ACT Relating to tariff and price list notices; and anendi ng RCW
80. 04. 130, 80.36.110, 80.36.320, and 80. 36. 330.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWB80.04.130 and 2001 ¢ 267 s 1 are each anended to read
as follows:

(1) Except as provided in subsection (2) of this section, whenever
any public service conpany shall file with the conm ssion any schedul e,
classification, rule, or regulation, the effect of which is to change
any rate, charge, rental, or toll theretofore charged, the conm ssion
shal |l have power, either upon its own notion or upon conplaint, upon
notice, to enter upon a hearing concerning such proposed change and t he
reasonabl eness and just ness thereof ((—and)). Pendi ng such hearing and
t he decision thereon, the comm ssion may suspend the operation of such
rate, charge, rental, or toll for a period not exceeding ten nonths
fromthe tine the sane woul d otherwise go into effect((—ard)). After

a full hearing, the conm ssion may nmake such order in reference thereto
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as would be provided in a hearing initiated after the sanme had becone
ef fective.

(2)(a) The comm ssion shall not suspend a tariff that mnakes a
decrease in a rate, char ge, rental, or toll filed by a
t el ecommuni cati ons conpany pending investigation of the fairness,
j ustness, and reasonabl eness of the decrease when the filing does not
contain any offsetting increase to another rate, charge, rental, or
toll and the filing conpany agrees to not file for an increase to any
rate, charge, rental, or toll to recover the revenue deficit that
results fromthe decrease for a period of one year.

(i) The filing conpany shall file with any decrease sufficient
information as the comm ssion by rule may require to denonstrate the
decreased rate, <charge, rental, or toll is above the long run
increnental cost of the service. A tariff decrease that results in a
rate that is below long run increnental cost, or is contrary to
comm ssion rule or order, or the requirenents of this chapter, shall be
rejected for filing and returned to the conpany.

(ii) The conm ssion may prescribe a different rate to be effective
on the prospective date stated in its final order after its
investigation, if it concludes based on the record that the originally
filed and effective rate is unjust, unfair, or unreasonable.

(b) The conm ssion shall not suspend a pronotional tariff. For the

purposes of this section, "pronotional tariff" nmeans a tariff that, for
a period of up to ninety days, waives or reduces charges or conditions
of service for existing or new subscribers for the purpose of retaining
or increasing the nunber of custoners who subscribe to or use a
servi ce.

ESSB 5299. PL p. 2
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(3) The commi ssion may suspend the initial tariff filing of any
wat er conpany renoved fromand | ater subject to commi ssion jurisdiction
because of the nunber of custoners or the average annual gross revenue
per custonmer provisions of RCW 80.04. 010. The comm ssion may allow
tenporary rates during the suspension period. These rates shall not
exceed the rates charged when the conpany was |ast regulated. Upon a
show ng of good cause by the conpany, the comm ssion may establish a
different level of tenporary rates.

((2)) (4) At any hearing involving any change in any schedul e
classification, rule_ or regulation the effect of which is to increase
any rate, charge, rental, or toll theretofore charged, the burden of
proof to show that such increase is just and reasonable shall be upon
t he public service conpany.

((3))) (5 The inplenentation of nmandatory |[|ocal neasured
tel ecomuni cations service is a mjor policy change in available
t el ecommuni cati ons service. The comm ssion shall not accept for filing
a price list, nor shall it accept for filing or approve, prior to June
1, 2004, a tariff filed by a tel econmunications conpany which inposes
mandat ory | ocal neasured service on any custoner or class of custoners,
except that, upon finding that it is in the public interest, the
comm ssion may accept for filing a price list or it may accept for
filing and approve a tariff that inposes nmandatory neasured service for
a telecomunications conpany's extended area service or foreign
exchange service. This subsection does not apply to land, air, or
mari ne nobile service, or to pay tel ephone service, or to any service
whi ch has been traditionally offered on a neasured service basis.

((4)y)) (B6) The inplenentation of Washington tel ephone assistance

program service S a maj or pol icy change I n avai |l abl e
t el ecommuni cati ons service. The inplenentation of Washi ngton tel ephone
assi stance program service will aid in achieving the stated goal of

uni versal tel ephone service.

((65))) (1) If autility clains a sales or use tax exenption on the
pol lution control equi pnment for an electrical generation facility and
abandons the generation facility before the pollution control equipnent
is fully depreciated, any tariff filing for a rate increase to recover
abandonment costs for the pollution control equipnment shall be
consi dered unjust and unreasonable for the purposes of this section.

p. 3 ESSB 5299. PL
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Sec. 2. RCWB80.36.110 and 1997 c 166 s 1 are each anended to read
as follows:

(1) Except as provided in subsection (2) of this section, unless
t he comm ssion otherw se orders, no change shall be made in any rate,
toll, rental, or <charge, that was filed and published by any
t el ecomruni cati ons conpany in conpliance with the requirenents of RCW
80. 36. 100, except after notice as required in this subsection.

(a) For changes to any rate, toll, rental, or charge filed and
published in a tariff, the conpany shall provide thirty days' notice to
the comm ssion and publication for thirty days as required in the case
of original schedules in RCW 80.36.100((;—whieh)). The notice shal
plainly state the changes proposed to be made in the schedule then in
force, and the time when the changed rate, toll, or charge wll go into
effect, and all proposed changes shall be shown by printing, filing and
publ i shing new schedules, or shall be plainly indicated upon the
schedules in force at the tinme and kept open to public inspection.
Proposed changes may be suspended by the commission within thirty days
or before the stated effective date of the proposed change, whichever
is later.

(b) For changes to any rate, toll, rental, or charge filed and
published in a price list, the conpany shall provide ten days' notice
to the conm ssion and custoners. The conm ssion shall prescribe the
formof notice.

(c) The comm ssion for good cause shown may all ow changes in rates,
charges, tolls, or rentals wthout requiring the ((thirty—days-))
notice and publication provided for in (a) or (b) of this subsection,
by an order or rule specifying the change to be made and the tine when

it takes effect, and the manner in which the change will be filed and
publ i shed.

(d) When any change is nmade in any rate, toll, rental, or charge,
the effect of which is to increase any rate, toll, rental, or charge

then existing, attention shall be directed on the copy filed with the
comm ssion to the increase by sonme character imedi ately preceding or
followwng the itemin the schedule, which character shall be in such a
formas the conm ssion nay designate.

(2)(a) A telecomunications conpany may file a tariff that
decreases any rate, charge, rental, or toll with ten days' notice to
the comm ssion and publication without receiving a special order from

ESSB 5299. PL p. 4
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t he comm ssion when the filing does not contain an offsetting increase
to another rate, charge, rental, or toll, and the filing conpany agrees
not to file for an increase to any rate, charge, rental, or toll to
recover the revenue deficit that results fromthe decrease for a period
of one year.

(b) A telecomunications conpany nmay file a pronotional offering to
be effective, without receiving a special order from the conm ssion
upon filing with the conm ssion and publication. For the purposes of
this section, "pronotional offering"” neans a tariff or price list that,
for a period of up to ninety days, waives or reduces charges or
conditions of service for existing or new subscribers for the purpose
of retaining or increasing the nunber of custoners who subscribe to or
use a service.

Sec. 3. RCWB80.36.320 and 1998 ¢ 337 s 5 are each anended to read
as follows:

(1) The comm ssion shall classify a tel ecommuni cations conpany as
a conpetitive tel ecomunications conpany if the services it offers are
subject to effective conpetition. Effective conpetition neans that the
conpany's custoners have reasonably avail able alternatives and that the
conpany does not have a significant captive custoner base. I n
determ ning whether a conpany is conpetitive, factors the conm ssion
shal | consider include but are not limted to:

(a) The nunber and sizes of alternative providers of service;

(b) The extent to which services are available from alternative
providers in the rel evant market;

(c) The ability of alternative providers to make functionally
equi valent or substitute services readily available at conpetitive
rates, terms, and conditions; and

(d) Oher indicators of nmarket power which nmay include market
share, growth in market share, ease of entry, and the affiliation of
provi ders of services.

The comm ssion shall conduct the initial classification and any
subsequent review of the classification in accordance wth such
procedures as the comm ssion may establish by rule.

(2) Conpetitive tel econmunications conpanies shall be subject to
m ni mal  regul ation. Mnimal regulation means that conpetitive
t el ecomrmuni cations conpanies nmay file, instead of tariffs, price lists

p. 5 ESSB 5299. PL
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((u hall | g . : I , . I .. |
custoners——Fhe—comm-sston—shatbb—presertbe—the—tormol—nottee)). The

comm ssion may also waive other regulatory requirenments under this
title for conpetitive telecommuni cations conpanies when it determ nes
that conpetition will serve the sane purposes as public interest
regul ation. The conm ssion may wai ve different regul atory requirenments
for different conpanies if such different treatnent is in the public
interest. A conpetitive tel ecommuni cati ons conpany shall at a m ni num

(a) Keep its accounts according to regul ations as determ ned by the
conmi ssi on;

(b) File financial reports with the comm ssion as required by the
comm ssion and in a formand at tines prescribed by the conm ssion;

(c) Keep on file at the comm ssion such current price lists and
servi ce standards as the comm ssion may require; and

(d) Cooperate wth commssion investigations of cust oner
conpl ai nts.

(3) Wien a telecommunications conpany has denonstrated that the
equal access requirenents ordered by the federal district court in the
case of U S. v. AT&T, 552 F. Supp. 131 (1982), or in supplenenta
orders, have been net, the comm ssion shall review the classification
of telecomunications conpanies providing inter-LATA interexchange
servi ces. At that tinme, the conmmssion shall <classify all such
conpani es as conpetitive tel econmunications conpanies unless it finds
that effective conpetition, as defined in subsection (1) of this
section, does not then exist.

(4) The commission may revoke any waivers it grants and may
reclassify any conpetitive tel ecommuni cations conpany if the revocation
or reclassification would protect the public interest.

(5) The conm ssion may wai ve the requi renents of RCW 80.36.170 and
80.36.180 in whole or in part for a conpetitive teleconmunications
conpany if it finds that conpetition will serve the sanme purpose and
protect the public interest.

Sec. 4. RCWB80.36.330 and 1998 ¢ 337 s 6 are each anended to read
as follows:

(1) The commssion nmay classify a telecomunications service
provi ded by a tel econmunications conpany as a conpetitive
tel ecomuni cations service if the service is subject to effective

ESSB 5299. PL p. 6
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conpetition. Effective conpetition neans that custoners of the service
have reasonably available alternatives and that the service is not
provided to a significant captive custonmer base. In determ ning
whet her a service is conpetitive, factors the comm ssion shall consider
i nclude but are not limted to:

(a) The nunber and size of alternative providers of services;

(b) The extent to which services are available from alternative
providers in the rel evant market;

(c) The ability of alternative providers to make functionally
equi valent or substitute services readily available at conpetitive
rates, terms, and conditions; and

(d) OQher indicators of nmarket power, which may include narket
share, growth in market share, ease of entry, and the affiliation of
provi ders of services.

(2) When the comm ssion finds that a tel ecomuni cati ons conpany has
denonstrated that a telecommunications service is conpetitive, the
comm ssion may permt the service to be provided under a price Ilist

((eff . I . I . I . I
conm-sston—shat—presert-he—the—torm-ol—notice) ) . The conm ssion may

adopt procedural rules necessary to inplenent this section.

(3) Prices or rates charged for conpetitive telecomunications
services shall cover their cost. The conm ssion shall determ ne proper
cost standards to inplenent this section, provided that in making any
assignment of costs or allocating any revenue requirenent, the
conmi ssi on shal | act to preserve af f ordabl e uni ver sa
t el ecommuni cati ons servi ce.

(4) The <commssion my investigate prices for conpetitive
t el ecommuni cations services upon conplaint. In any conplaint
proceeding initiated by the comm ssion, the tel ecommuni cations conpany
providing the service shall bear the burden of proving that the prices
charged cover cost, and are fair, just, and reasonabl e.

(5) Tel econmuni cations conpani es shall provide the comm ssion with
all data it deens necessary to inplenent this section.

(6) No losses incurred by a telecomunications conpany in the
provi sion of conpetitive services may be recovered through rates for
nonconpetitive services. The conmm ssion may order refunds or credits
to any class of subscribers to a nonconpetitive telecomunications

p. 7 ESSB 5299. PL
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servi ce whi ch has pai d excessive rates because of bel ow cost pricing of
conpetitive tel ecomruni cati ons servi ces.

(7) The comm ssi on may reclassify any conpetitive
t el ecommuni cations service if reclassification would protect the public
i nterest.

(8) The conm ssion may wai ve the requi renents of RCW 80.36.170 and
80.36.180 in whole or in part for a service classified as conpetitive
if it finds that conpetition will serve the sane purpose and protect
the public interest.

~-- END ---
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